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CIRCUIT COURT OF ROCKBRIDGE COUNTY. 
.Norfolk & Western Railway Co. v. J. H. Overton et al.* 

Whit or Prohibition.— Granted against a judgment rendered by a justice, in 
an action for $10 damages for killing a horse, where the plaintiff admitted 
that the horse was worth $50, and that she sued for only $10 damages, in 
order to prevent the case going to the County Court, either by appeal or 

removal. 

The Norfolk & Western Railway Company presented its petition to 
Judge Wm. McLaughlin, in which it was stated that J. H. Overton, 
a justice of the peace, had issued a warrant against it, requiring it to 
appear before him to answer Mrs. S. L. Tyree of a claim for $10 
damages for killing a horse ; that the horse had been killed without 
negligence on the part of the railway company; that the horse had 
been appraised by its track foreman at $35, and that at the trial of 
the case Mrs. Tyree testified that- her horse was worth $50; that she 
had never seen a fifty-dollar bill that would buy it; that notwith- 
standing this evidence, the justice rendered a judgment against the 
petitioner for $10 damages and costs. 

The petition further averred ' ' that the ODject and design of the 
plaintiff in abating her claim, and thus suing for only $10 damages, 
when her actual damage, if any, was at least $35, was to defeat your 
petitioner in its rights to remove the case to the County Court of 
Rockbridge for trial, or to appeal from any decision of the justice, 
by which it might feel aggrieved, and to defeat, and in fraud of, the 
jurisdiction provided by law of the said County Court, and your peti- 
tioner of its constitutional right of trial by jury." The answer of 
Mrs. Tyree stated : ' ' Your respondent further says she is in extremely 
precarious health, and was unable to undertake extended litigation, 
such as removal or appeal to the County and Circuit Courts for trial 
of her case would have entailed; she had neither strength nor means 
to make trips to Lexington, the county seat, and bring witnesses, and 
employ counsel; she therefore voluntarily claimed less than she could 
have proved, believing and now submitting that the whole matter could 
and would be finally disposed of by ODe trial before the justice, in the 
neighborhood, near to the witnesses and the scene of the accident, 
otherwise she would have had to passively lose all." 

• Reported for the Virginia. Law Register by E. M. Pendleton, Esq., of the 
Lexington (Va.)bar. 
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The order in the case was as follows: 

"The court having heard the evidence, oral and written, and being of opinion 
from the evidence that the real value of the horse killed was at least $35, and that 
the plaintiff in said action sued for only $10, in fraud of the jurisdiction of the 
County Court of Rockbridge, and for the purpose of preventing the Norfolk & 
Western Railway Company from either removing said action to the said County 
Court, or from taking an appeal from the decision of said justice, it is ordered 
that a writ of prohibition be awarded according to the prayer of said petition, 
directed to said defendants, commanding them to proceed no further upon said 
judgment of the said justice ; so that the said judgment of the said justice shall 
be of no force and effect, and as if no such judgment had ever been rendered." 

The order further provided that a service of the order should have 
the effect of a writ of prohibition, but that it should not defeat the 
right of Mrs. Tyree to assert her claim by a new action. 

NOTE. — This case is somewhat novel, and whilst I have found no case directly 
in point, I have no doubt the case was correctly decided. The cases of ITutson v. 
Lowry, 2 Va. Cases, 42, and James v. Stokes, 77 Va. 226, are too familiar to the 
profession to make any comment on them, except to observe that the reasons 
assigned by counsel for petitioner in HiUsan v. Lowry, for granting the writ of 
prohibition, were because the debtor, by his action, had defeated the right of the 
creditor, 1. To appear by counsel ; 2. To the benefit of trial by jury ; and, 3. To 
the right of an appeal. And the court held that these reasons were unanswer- 
able. The last two reasons are equally as applicable in this case as in that. 

Mr. Minor, in IV Inst. 207, says that prohibition is the proper remedy where 
a debt has been reduced, by fictitious credits, to the jurisdiction of inferior tribu- 
nal. To the same effect are the cases of Collins v. Collins, 37 Pa. 387 ; Ramsay 
v. Court of Wardens, 2 Bay (S. C. ) 180 ; and Clarke v. Corke, Palmer's Reports, 
564. 

These cases are all in actions ex contractu, and therefore the case of Bower v. 
McCormick; 73 Pa. 427, is of special interest in this connection. That case was 
an action of trover for $121.86 worth of logs. The Supreme Court of Pennsyl- 
vania held that the plaintiff, having admitted the value of the logs for which he 
was attempting to maintain an action before the justice (whose jurisdiction was 
limited to $100), and having attempted to abate his claim by $22, in order to con- 
fer jurisdiction on the justice, and the justice having rendered a judgment for 
$99.86, the judgment of the justice should be reversed on appeal. 

I concede that a plaintiff may honestly estimate his own damages in an action 
for tort, and sue for that amount, yet it would seem that he has no right to abate 
his claim below what he believes he is entitled to recover, merely for the purpose 
of conferring jurisdiction on an inferior court. 

There would seem to be no difference, in principle, between actions ex contractu 
and actions ex delicto. Of course the petitioner for the writ of prohibition will be 
likely to have more difficulty in proving the fraudulent abatement in actions ex 
delicto; but, when he can prove it, it would seem that he is as much entitled to 
the writ as in actions ex contractu. In Mayo v. James, 12 Gratt. 23, quoted with 
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approval in Bureh v. Harduticke, 23 Gratt. 59, Judge Moncure said of the writ of 
prohibition : 

" It is in effect a proceeding between courts — a superior and an inferior — and 
is the means whereby the superior exercises its due superintendence over the 
inferior, and keeps it within the limits and bounds of the jurisdiction prescribed 
to it by law." 

The justice is certainly not keeping " within the limits and bounds of the juris- 
diction prescribed to him by law," when he places his control of a matter of which 
the superior courts have jurisdiction to correct his errors, in such a form as to 
oust their jurisdiction. 

High's Extraordinary Legal Remedies (2d ed. ), section 778, states the rule as 
follows : 

" And the writ will lie as against an inferior or petty court of limited powers, 
to prevent its taking cognizance of an action for an amount beyond its jurisdiction, 
even though the plaintiff voluntarily reduces his demand to bring the case within 
the jurisdiction of the court." 

In Hansbrough v. Stinnett, 22 Gratt. 593, which was an action for slander, where 
the verdict was for $500, and the plaintiff abated $5, and judgment was only 
entered for $495, it was held this did not prevent the Supreme Court from having 
jurisdiction of an appeal. 

E. M. Pendleton. 

Lexington, Va. 

[While the ruling of the Circuit Court of Rockbridge was doubtless right, 
according to the Virginia decisions, and was the accepted doctrine in earlier times, 
the weight of modern authority is said to be in favor of the principle that a 
plaintiff may lawfully remit a part of his claim so as to bring it within the juris- 
diction of an inferior court — whether the claim be ex contractu or ex delicto, and 
whether for a liquidated sum, in the nature of a debt, or for unliquidated dam- 
ages. Carpenter v. Wells, 65 III. 451; Wharton v. King, 69 Ala. 365; Hopgood v. 
Doherly, 8 Gray, 373; Phillips v. Fiizpatriek, 34 Mo. 276; Tyler Cotton Compress 
Co. v. Chevalier, 56 Ga. 494; Goldthwaite v. Bent, 3 McCord, L. 296, Pate v, 
Shafer, 19 Ind. 173; People v. Marine Court, 36 Barb. 341; Huntm v. Luce, 60 
Ark. 146 (46 Am. St. Rep. 165; 28 L. R. A. 221). A full collection of the 
authorities will be found in an exhaustive note to the case last cited in 28 L. R. 
A. 221. See also note 21 Am. St. Rep. 621. The case of Askew v. Askew, 49 
Miss. 306, was an action before a justice to recover $150 damages for the loss of a 
mule, proved to be worth $200 — the jurisdiction of the justice being limited to 
claims not exceeding $150. It was held, in accordance with the principal case, 
that the justice was without jurisdiction. 

The converse of the question involved in the foregoing cases, that is whether, 
and how far, one may exaggerate his claim in order to obtain jurisdiction in a 
superior court, is discussed in a valuable note in 21 Am. St. Rep. 617-622. — Ed. 
Va. Law Reg.] 



